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person’s driving history may exist in
the files of a state agency not pre-
viously contacted in accordance with
this section, such person shall:

(1) Request in writing that the chief
of the state agency which compiled the
information provide a copy of the
available information to the prospec-
tive certifying railroad; and

(2) Take any additional action re-
quired by State or Federal law to ob-
tain that additional information.

(g) Any person who has never ob-
tained a motor vehicle driving license
is not required to comply with the pro-
visions of paragraph (b) of this section
but shall notify the railroad of that
fact in accordance with procedures of
the railroad that comply with
§240.109(d).

(h) Each certified locomotive engi-
neer or person seeking initial certifi-
cation shall report motor vehicle inci-
dents described in §240.115 (b)(1) and (2)
to the employing railroad within 48
hours of being convicted for, or com-
pleted state action to cancel, revoke,
suspend, or deny a motor vehicle driv-
ers license for, such violations. For the
purposes of engineer certification, no
railroad shall require reporting earlier
than 48 hours after the conviction, or
completed state action to cancel, re-
voke, or deny a motor vehicle drivers
license.

[66 FR 28254, June 19, 1991, as amended at 64
FR 60990, Nov. 8, 1999; 74 FR 25175, May 27,
2009; 74 FR 68182, Dec. 23, 2009]

§240.113 Individual’s duty to furnish
data on prior safety conduct as an
employee of a different railroad.

(a) Except for persons covered by
§240.109(h), each person seeking certifi-
cation under this part shall, within 366
days preceding the date of the rail-
road’s decision on certification or re-
certification:

(1) Take the actions required by para-
graph (b) of this section to make infor-
mation concerning his or her prior rail-
road service record available to the
railroad that is considering such cer-
tification or recertification; and

(2) Take any additional actions, in-
cluding providing any necessary con-
sent required by State or Federal law
to make information concerning his or
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her service record available to that
railroad.

(b) Each person seeking certification
or recertification under this part shall
request, in writing, that the chief oper-
ating officer or other appropriate per-
son of the former employing railroad
provide a copy of that railroad’s avail-
able information concerning his or her
service record to the railroad that is
considering such certification or recer-
tification.

[66 FR 28254, June 19, 1991, as amended at 64
FR 60990, Nov. 8, 1999; 74 FR 68182, Dec. 23,
2009]

§240.115 Criteria for consideration of
prior safety conduct as a motor ve-
hicle operator.

(a) Bach railroad’s program shall in-
clude criteria and procedures for imple-
menting this section.

(b) When evaluating a person’s motor
vehicle driving record, a railroad shall
not consider information concerning
motor vehicle driving incidents that
occurred more than 36 months before
the month in which the railroad is
making its certification decision and
shall only consider information con-
cerning the following types of motor
vehicle incidents:

(1) A conviction for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle drivers license
for, operating a motor vehicle while
under the influence of or impaired by
alcohol or a controlled substance;

(2) A conviction for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle driver’s license
for, refusal to undergo such testing as
is required by State law when a law en-
forcement official seeks to determine
whether a person is operating a vehicle
while under the influence of alcohol or
a controlled substance.

(c) If such an incident is identified,

(1) The railroad shall provide the
data to the railroad’s EAP Counselor,
together with any information con-
cerning the person’s railroad service
record, and shall refer the person for
evaluation to determine if the person
has an active substance abuse disorder;

(2) The person shall cooperate in the
evaluation and shall provide any re-
quested records of prior counseling or
treatment for review exclusively by the
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EAP Counselor in the context of such
evaluation; and

(3) If the person is evaluated as not
currently affected by an active sub-
stance abuse disorder, the subject data
shall not be considered further with re-
spect to certification. However, the
railroad shall, on recommendation of
the EAP Counselor, condition certifi-
cation upon participation in any need-
ed aftercare and/or follow-up testing
for alcohol or drugs deemed necessary
by the EAP Counselor consistent with
the technical standards specified in
§240.119(d)(3) of this part.

(4) If the person is evaluated as cur-
rently affected by an active substance
abuse disorder, the person shall not be
currently certified and the provisions
of §240.119(b) will apply.

§240.117 Criteria for consideration of
operating rules compliance data.

(a) Each railroad’s program shall in-
clude criteria and procedures for imple-
menting this section.

(b) A person who has demonstrated a
failure to comply, as described in para-
graph (e) of this section, with railroad
rules and practices for the safe oper-
ation of trains shall not be currently
certified as a locomotive engineer.

(c)(1) A certified engineer who has
demonstrated a failure to comply, as
described in paragraph (e) of this sec-
tion, with railroad rules and practices
for the safe operation of trains shall
have his or her certification revoked.

(2) A Designated Supervisor of Loco-
motive Engineers, a certified loco-
motive engineer pilot or an instructor
engineer who is monitoring, piloting or
instructing a locomotive engineer and
fails to take appropriate action to pre-
vent a violation of paragraph (e) of this
section, shall have his or her certifi-
cation revoked. Appropriate action
does not mean that a supervisor, pilot
or instructor must prevent a violation
from occurring at all costs; the duty
may be met by warning an engineer of
a potential or foreseeable violation. A
Designated Supervisor of Locomotive
Engineers will not be held culpable
under this section when this moni-
toring event is conducted as part of the
railroad’s operational compliance tests
as defined in §§217.9 and 240.303 of this
chapter.

§240.117

(3) A person who is a certified loco-
motive engineer but is called by a rail-
road to perform the duty of a train
crew member other than that of loco-
motive engineer, and is performing
such other duty, shall not have his or
her certification revoked based on ac-
tions taken or not taken while per-
forming that duty.

(d) Limitations on consideration of
prior operating rule compliance data.
Except as provided for in paragraph (i)
of this section, in determining whether
a person may be or remain certified as
a locomotive engineer, a railroad shall
consider as operating rule compliance
data only conduct described in para-
graphs (e)(1) through (e)(5) of this sec-
tion that occurred within a period of 36
consecutive months prior to the deter-
mination. A review of an existing cer-
tification shall be initiated promptly
upon the occurrence and documenta-
tion of any conduct described in this
section.

(e) A railroad shall only consider vio-
lations of its operating rules and prac-
tices that involve:

(1) Failure to control a locomotive or
train in accordance with a signal indi-
cation, excluding a hand or a radio sig-
nal indication or a switch, that re-
quires a complete stop before passing
it;

(2) Failure to adhere to limitations
concerning train speed when the speed
at which the train was operated ex-
ceeds the maximum authorized limit
by at least 10 miles per hour. Where re-
stricted speed is in effect, railroads
shall consider only those violations of
the conditional clause of restricted
speed rules (i.e., the clause that re-
quires stopping within one half of the
locomotive engineer’s range of vision),
or the operational equivalent thereof,
which cause reportable accidents or in-
cidents under part 225 of this chapter,
except for accidents and incidents that
are classified as ‘‘covered data’ under
§225.5 of this chapter (i.e., employee in-
jury/illness cases reportable exclu-
sively because a physician or other li-
censed health care professional either
made a one-time topical application of
a prescription-strength medication to
the employee’s injury or made a writ-
ten recommendation that the em-
ployee: Take one or more days away
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